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The Nature of Marriage and Family and the Law of Marriage and

Family in Civil Law System
XIA Qin
(Law school, Central South University, Changsha 410012, China)

Abstract: From the origin, development and evolution of marriage and family, people can find the
marriage and family are inseparable. To a large extent, marriage is the basis of family and family is the home
of marriage. Therefore, in the historical perspective, the study on the basic attributes of marriage and family
can further clarify the essential attributes of the marriage family. Through the evolution of contract relations in
modern society, marriage is generally considered to be an identity relationship in modern society. Gradually
evolving from the individual's shelter into the important composition unit of the society, family, in the modern
civil society, is essentially composed of community (group) with marriage or blood relationship. In this sense,
the marriage family is essentially a group based on ethical identity. In fact, marriage and family law, as the
constituent parts of the civil law system, has become the basic consensus of the academic community. Chinese
legislative body also clearly points out that marriage and family law is marriage and family section of civil
code. But China's civil legislation inherits the legislative model and content of the continental law system, and
has no legal concept of identity law. In terms of the civil law legislation, in the civil code of integrated or in the
separate civil and commercial legislation system, there is no special value concept concerning marriage family
legislation system nor legislation factors of marriage and family status. The status legislation in the civil law
just simply implements the value concept of the property law into the marriage and family system. In this
regard, the traditional civil code system considers the marriage and family law as property law. As the civil
legislation of China is part of the continental law system, so it is the same case. However, the relationship
between marriage and family is an emotional relationship in essence. The civil code is not only the property
code, but also the civil code which integrates personality law, identity law and property law. In fact, the
identity of the marriage and family law is also the requirement of modern civil code. The marriage and family
can provide ethical rationality for civil society. Moreover, the property relationship in the marriage and family
law is also the property relationship attached to the identity relation, which has the attribute of identity.
Therefore, in the future civil code, marriage and family code of China should reconstruct the marriage and
family law in civil law system with the essential attribute of the marriage and family. Marriage and family law
system building should not only recognize and locate the subject status of the marriage and family, but also
adhere to the concept of ethics and follow family’s basic unit and entity group, and the concept of co -
residence and common property so as to carry out the ethical spirit in the design of marriage and family system
and provide supports for the reconstruction of family function and the reshaping of the family rules.

Key words: marriage and family; civil law system; law of marriage and family; civil code; ethicality; marriage
and family section of civil code
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