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Internal Responsibility Allocation in Unauthorized Guarantee of

Corporate Legal Representative
LAI Hongyu, WU Yue
(Law School, Southwestern University of Finance and Economics, Chengdu 611130, China)

Abstract: For a long time, the issue of unauthorized guarantee of corporate legal representative is a
major issue in the process of the operation of corporate legal system in China. The main issues involve the
validity of the unauthorized guarantee contract and the undertaking of unauthorized guarantee responsibility.
Usually, the validity of the contract determines the way in which the responsibility is assumed and influenced.
However, after a review of the judicial adjudication cases, it is found that judicial adjudication tends to order a
company to take the corresponding responsibility for the unauthorized guarantee of the legal representative,
regardless of whether the guarantee contract is found to be valid or not. According to the case in the Supreme
People’s Court Notice issued by Supreme People's Court in 2015, and the latest legislation of General
Provisions of the Civil Law of the People’s Republic of China, how to recognize the validity of the unauthorized
guarantee of corporate legal representative is confirmed and the related rules of accountability are also
changed. This shows that, based on the jurisprudence of “internal and external differences”, the normative
design focuses on confirming the effectiveness of external third parties, and its norms are intended to strengthen
the protection of creditors to establish an indirect responsibility model for legal representatives. However, under
the precondition that a company undertakes the responsibility of guarantee to the outside parties, the rules of
whether the legal representative assumes the internal responsibility of the company is still lack. The analysis
shows that the ultimate responsibility of the legal representative is closely related to the design of the legal
representative system. However, the current “single representative system” of China hinders the realization of
the legal responsibility of the legal representative, and the jurisprudence of the internal and external does not
answer the question of how to allocate the internal responsibility of the legal representative. There are two options
for assuming the ultimate internal responsibility of the legal representative through system design. First, it is
advisable to learn from the relevant design of the company law in Taiwan of China and set up a department
“internal responsibility clause of the legal representative”. Second, it is advisable to draw on the doctrine of
liability fixation of establishing company, set up the rule of “externalize internal responsibilities”, and construct
the model of organizational responsibility and identity responsibility. Through legislation, the legal representative
is required to undertake joint and several liability with the company. The former is trapped in the difficulty of the
reform of the current company law system in China and also due to the insufficient implementation of the
company law such as the separation of shareholder rights and management rights, the purpose of system
improvement is not properly achieved. The latter can not only advance the regulation of unauthorized guarantees
of the company ahead of time and greatly push up the legal costs of legal representative unauthorized guarantees,
but also conform to the trend of “difference between the inside and the outside” as determined by current judicial
and legislation. Only in this way can the multi-system goal of the creditor protection, the balanced interests of
the company and restraining unauthorized guaranteeing behavior be achieved.

Key words: legal representative; unauthorized guarantee; legal principle of “difference of the internal and
the external”; internal responsibility externalization; corporate governance
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