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The Standardization of Judicial Determination of Crime of Abusing

Person under Guardianship and Caregiver
WEI Kang
(Law School, East China University of Political Science and Law, Shanghai 200063, China)

Abstract: The Amendment 1X to the Criminal Law of the People's Republic of China added the crime of
abusing person under guardianship and caregiver. This is in line with the legislative trend of strengthening the
protection to vulnerable groups in legislation and effectively makes up for the abuse behavior commonly
occurred between non-family members. Although the law does not expressly state, from the inherent logic
between the provisions and the different family factors considerations between abusing person under
guardianship and caregiver and the crime of abuse, the scope of the subject of crime should be excluded from
the "family members of common living". Similar behavior qualitativeness of “bad plot” also should be more
severe than the identification of the crime of ill-treatment. Consulting standard of abuses and considering the
public recognition to general social care and custody generally lower than the living relation of affection
between family members, the standard should be moderately lowered down to achieve the effect of strict
regulation to abusing person under guardianship and caregiver. the effect of the caregivers. As for the standard
for the minors, the elderly, the sick, and the disabled, a looser recognition policy should be adopted
considering the effective protection to the victim. In the provision, a word “etc” is used to have a recapitulative
regulation. Therefore, it shall be deemed as the crime object of crime including but not limited to the above
four types and covering all guarded and cared persons of fully or partially losing living ability. Therefore, it can
effectively regulate the new serious abuse of harming social stability with the transformation of social form and
social relations and guarantee the stability of the criminal law based on avoiding punishment loophole.

Key words: crime of abusing person under guardianship and caregiver; legislative affirmation; subject
identification; crime object; bad plot; judicial interpretation
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