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The Theory of Evidence—Collecting Behavior with Abstract
Potential Illegitimacy
——Based on the Article 8 of The Opinions on

Preventing Criminal Misjudged Cases
WAN Xu
(Law School, Sichuan University, Chengdu 610225, China)

Abstract: The essence of the evidence—collecting behavior with abstract potential illegitimacy is the
legal fiction about the illegitimacy to procedurally illegal evidence collection behavior. The constitutive
requirements of it include certain kind of procedural illegal evidence collection behavior and the substantive
illegality possibility. The main types of it will most likely grow in the future. Compared with the theory of the
procedure sanction, the theory of the evidence collection behavior with abstract potential illegitimacy can
better explain the China’s exclusionary rule of illegally obtained evidence. Compared with the theory of the
defective evidence, it can be used to complement each other to establish a better system of theoretical
guidance. This theory is a transitional theory. It is so solid that people should be extra careful of setting the
type of illegal evidence collection behavior and the type of elimination of illegality.

Key words: evidence—collecting behavior with abstract potential illegitimacy; obtaining evidence;

legal fiction; procedure sanction; defective evidence
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