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The Constitution of the System from Relative Concealment to

the Declining Right of Witness
HE Xuebo
(Law school, Sun Yat—sen University, Guangzhou, 510275, China)

Abstract: In China, the Criminal Procedure Law stipulates that some people who have special identities
can avoid appearing compulsorily in court, but the system of the declining right of witness has not been
constituted because of this in China. The essay spreads from the Relative Concealment, which once is contained
in the system of the traditional Confucian Culture, and compares it with foreign system, such as, Professional
Declining Right, Official Business Declining Right and the declining right which does not force someone to
prove that he himself is criminal. The essay not only points out the ethical bases and practical significance if we
constitute the system of Declining Right of Witness, but also tries to constitute the system of Declining Right of
Witness from main parts, procedure and exceptional situations and other aspects. The professional persons who
believe the close relatives enjoy the duty of keeping secrets, the civil servants or former civil servants who know
the official secrets and those people who are suffered from the criminal prosecution or are published just
because they become witnesses in court could refuse to appear in court in any ways in the whole criminal
lawsuit procedure. However, the right of witness exemption should be limited in some situations, for example,
when witness gives up the right of witness exemption, when some crimes are very harmful to the security of our
country and social public profits, when the witness is also a victim, an accomplice or has other identities.

Key words: relative concealment; declining right; declining right of relatives; professional declining right;

official business declining right
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