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On the “New Pragmatism” of Derivative Rights
CHEN Chen
(Law School, Guangxi University of Finance and Economics, Nanning 530003, China)

Abstract: Incentive theory is the traditional one of pragmatist to support the legitimacy of copyright. However,
derivative rights in practice, while stimulating original creations, inhibit derivative creation at the same time. The applica-
bility of incentive theory to derivative rights was questioned by many scholars. So, some scholars put forward other ways of
“new pragmatism” to justify the legitimacy of derivative rights. “New pragmatism” theories provide us with new perspec-
tives to examine the derivative rights, but on the whole, are not mature enough to replace the incentive theory to support
the Building of derivative rights. The suppression on creation induced by derivative rights in practice was the result of
excessive copyright transaction costs, which should be and also could be eliminated by reasonable system of statutory

licensing. So there is no need to give up incentive theory.

Key words: derivative rights; New Pragmatism; incentives theory; economic analysis
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