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On the Discretion of a Judge in Burden of Proof Distribution in Civil and

Commercial Cases
JIA Shao—jun
(Jiaozuo Jiefang District Court Executive Board, Jiaozuo 454150, China)

Abstract: Fully and effectively communicating with the litigant, adhering to the principles of fairness and justice,
and the correct use of discretion of a judge in burden of proof distribution can ascertain the facts of a case and promote
the judicial fairness. Based on factual trial judge, this article discusses how to adhere to fairness principles in different
situations. According to different circumstances, how a judge should correctly use the discretion in the distribution of
the burden of proof and other problems, such as in the absence of laws, regulations and judicial interpretations. A
judge, in the use of discretion in the burden of proof distribution, should observe the principle of honesty and credit,
open and transparent procedures, experience and practice, comprehensive balance. In case of a unequal status of two
parties that may lead to a show fair circumstance, a judge needs to consider the specific case and distribute the burden
of proof according to relevant principles.

Key words: trial work; civil and commercial cases; the burden of proof; discretion





